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Advisor Losses 
Commissioned employees at a disadvantage

The continuing 
inability for finan-
cial advisors who 
are considered 
c o m m i s s i o n e d 

employees to write off  various 
expenses that their self-employed 
counterparts otherwise can deduct 
was the subject matter of  yet an-
other tax case decided by the Tax 

Court last month (Gagea v. The 
Queen, 2007 TCC 620).

Virgiliu Gagea was a financial ad-
visor employed by Westminster Se-
curities Ltd. in 2000, and Caldwell 
Securities for part of  2001.

In September 2000, while em-
ployed as a financial advisor with 
Westminster, Gagea purchased 
for a client account 300 shares 
of  American Telephone and Tele-
graph (“AT&T”).

The client provided Gagea 

with a cheque for the 300 AT&T 
shares but unfortunately, the 
cheque bounced and was subse-
quently returned by the bank with 
an NSF (Not Sufficient Funds) 
stamp. A second cheque was then 
provided by the client, but sadly, 
that cheque was also returned with 
an NSF stamp.

The sales manager at Westmin-
ster forced Gagea to cover the loss 
suffered on the AT&T share trans-
action and the 300 AT&T shares 

were thus transferred by the sales 
manager from the client’s account to 
Gagea’s personal trading account.

In April 2001, Gagea sold the 
300 AT&T shares and realized a 
loss of  approximately $6,000 in 
Canadian funds.

While Gagea didn’t originally 
claim that loss when he filed his 
2001 tax return, he went to court 

to see if  he could apply that loss, 
presumably as a business deduc-
tion, against his 2001 income.

The judge referred Gagea, who 
was considered an employee of  
Westminster, to the now-infamous 
Supreme Court of  Canada deci-
sion in Gifford (Gifford v. The Queen et 
al., 2004 DTC 6120).

Regular readers of  this column 
will no doubt be familiar with the 
Gifford decision in which the Su-
preme Court reviewed the eligible 
deductions that could be claimed 
by financial advisors who are con-
sidered employees of  a brokerage 
firm (Midland Walwyn in the Gif-
ford case).

In that case, the highest court 
made it clear that there is a big dif-
ference between what employees 
can deduct (very restricted) as op-
posed to what independent finan-
cial advisors who are considered 
“self-employed” can write off.

As the Supreme Court said at 
the time, “That employees are 
treated differently than taxpayers 
earning income from business or 
property under the Act is not nov-
el nor readily seen as fair. It has 
resulted in significant litigation 
when taxpayers attempted, with 
limited success, to cast themselves 
as independent business owners as 
opposed to employees to attempt 
to get the advantage of  the more 
favourable deductions.”

The judge therefore concluded 
that since Gagea was an employee 
of  Westminster, he is limited to 
the deductions specifically permit-
ted by the Act for employees and 
that the loss on the 300 AT&T 
shares is simply not deductible as 
a permitted expense by a commis-
sioned employee.

That being said, the judge saw 
no reason why Mr. Gagea would 
be restricted from claiming a capi-
tal loss on the sale of  the shares, 
which is clearly less valuable since 
only half  of  such loss is deductible 
and only against capital gains.

Of  course, it goes without 
saying that Mr. Gagea should 
probably have sold the shares im-
mediately upon being forced to 
purchase them instead of  waiting 
seven months, thus minimizing 
any risk of  loss. 

Meanwhile, that does beg the 
question: if  Mr. Gagea had made 
a profit instead of  a loss on the 
subsequent sale of  the shares, 
would he have found himself  in 
court at all, claiming full income 
treatment as opposed to a 50% 
taxable capital gain? Aer
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employed” can write off.

Making Retirement Better
Step up to Intergenerational Planning

Case Study Number Five:
Nick and Christine plan for the future
Nick and Christine and their two children have recently
moved into a new home. While they have both been
diligent about saving for retirement, they now have to
balance their need to cover mortgage payments and
continue to build their retirement nest egg. They want
to ensure they are covering all their bases and realize
they need a formal financial plan.

Strategies Explored
Our case study identifies the various strategies
implemented to optimize their portfolios to ensure
a comfortable retirement and plan for unexpected
illness or death.

to a low-fee managed program

a critical illness rider

Standard Life’s New Series of Online Case Studies Addresses
the Intergenerational Needs of the Martin Family

Check out case study number five
at advisor.ca/standardlife and
earn one CE credit.

 For advisor use only. Not intended for public distribution.

Talk soon.
 www.standardlife.ca
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